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With the signing of the Defend Trade Secrets Act (DTSA), there
is finally a federal private cause of action for misappropriation
of trade secrets. But employers should note that this new tool
for protecting proprietary information comes with an
obligation to inform employees of new federal whistleblower
protections under the Act, or risk being unable to make full
use of the Act’s remedies.
On May 11, 2016, President

creating a private civil action in
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Obama signed into law the Defend

federal district court for

noted that most states, such as

Trade Secrets Act of 2016,1 after the

misappropriation of a product or

Illinois and Indiana, have adopted
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Representatives.2

trade secrets remains difficult and
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modern day and age, any alleged
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designed to join other provisions of
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definition crosses state lines,

the United States Code, Chapter 90,
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3 S. 1890, 114th Cong. (2016).
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“billions of dollars each year [] lost

actions are to be commenced no
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development.”4 Senator Hatch’s
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statement in the Federal Register
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attorney” for the sole “purpose of
reporting or investigating a
suspected violation of law,” or (2)
when an individual discloses trade
secret information under seal “in a
complaint or other document filed
in a lawsuit or other proceeding.”7
Under these provisions, the DTSA
defines “employee” to include
independent contractors and
consultants.
The DTSA goes a step further in
making sure that employees or
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https://www.congress.gov/congressional-record/2016/04/04/senate-section/article/S1626-2
Illinois Trade Secrets Act, 765 ILCS 1065 et seq.
6 http://www.ilga.gov/legislation/ilcs/ilcs3.asp?ActID=2239&ChapterID=62
7 S. 1890, 114th Cong., SEC. 7., Immunity from Liability for Confidential Disclosure of a Trade Secret to the Government or in a Court Filing (2016).
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contractors are aware of their

What does this mean for your

a misappropriation case, non-

protections by giving employers a
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court system constitutes an
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information.” Significantly, failure

‘What does this mean for

to provide such notice could hurt

your business? First and

8

employers in subsequent efforts to
use the DTSA’s civil action

foremost, any business

that access to the federal court
system for private litigants would
add an important weapon to the
fight against trade secret theft.11

provisions to prevent unlawful
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secret action should discuss
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all options in detail with legal
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counsel…”
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best option for every employer or

should you keep in mind that the
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for every trade secret case. Any
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and employee or consultant

compete agreements, which may be
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wages.10

undecided as to whether to pursue

8

The Act’s provisions for

Id.
Id.
10 See Ryan Burke, The White House Blog, https://www.whitehouse.gov/blog/2016/05/05/what-you-need-know-about-non-compete-agreements-and-howstates-are-responding
11 Defend Trade Secrets Act of 2015, S. 1890, 114th Cong. (2015); Defend Trade Secrets Act of 2015, H.R. 3326, 114th Cong. (2015); Trade Secrets Protection
Act of 2014, H.R. 5233, 113th Cong. (2014); 6 Defend Trade Secrets Act of 2014, S. 2267, 113th Cong. (2014). See Four Reasons to Enact a Federal Trade
Secrets Act, 19 Fordham Intellectual Property, Media & Entertainment Law Journal 769 (April 2009).
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